Free Elections and Freedom of Expression: The Bedrock of Democracy
Article 3 of the Additional Protocol to the Convention (hereinaft er P1-3) enshrines the right to free elections. Its object must be understood from the perspective of the emphatic references to democracy in the Preamble to the European Convention where the governments members of the Council of Europe 1 reaffi rm their "profound belief in those fundamental freedoms which are the foundation of justice and peace in the world and are best maintained on the one hand by an eff ective political democracy and on the other by a common understanding and observance of the Human Rights upon which they depend".
Human rights are thus solidly established in the Convention on the three-fold basis of a democratic political regime, a common javier garcía roca 2 See Alister Mowbray. "Th e role of the European Court of Human Rights in the promotion of democracy" in Public Law, 1999, p. 703-725 , who considers that the Court maintains a concept of "representative democracy" which it extracts from the Preamble and the text of the Convention; an earlier work by S. Marks: "Th e European Convention on Human Rights and its democratic society" in British Yearbook of International Law, 1995 , p. 210. Juan Antonio Carrillo Salcedo: El Convenio Europeo de Derechos Humanos, Tecnos, Madrid, 2003 14, notes how the Council of Europe has gone from being a "club of democracies" to a "school of democracy" with the political decision to open the organisation to former Communist states and highlights that it is more a "Council of Eurasia" than of Europe (p.126).
3 Konrad Hesse: Escritos de Derecho Constitucional. Centro de Estudios Constitucionales, Madrid, 1983, in particular the text "La fuerza normativa de la Constitución", the German original was written in 1959. 4 For obvious reasons we have abandoned the term "drawing of lots" which was the usual mechanism in classical democracy. See Bernard Manin Los principios del Gobierno representativo, Alianza Editorial, Madrid, 1998 , English original, 1997 conception of rights and the joint will to guarantee they are respected. Th e fi rst and the last of these pillars do not appear to be problematic. Th e Convention is a product of the early post-war period and encapsulates a democratic reaction to the brutal experience of totalitarianism. Help from the Council of Europe has been very important in strengthening democracy in the new states of Eastern Europe and Central Asia which began their transition towards democracy from Communist regimes or tried to combine democracy with Islamic culture.
2 Furthermore, art. 1 ECHR makes it clear that States have an international obligation to recognise and secure rights in a broad guarantee which means they can be required to take positive action and even be held liable for breaches caused by private individuals. Th e very fact that a treaty has been formed to provide an international and jurisdictional guarantee and the constant number of new accessions of States to the Convention suggests a kind of "Convention will"; similar although not quite the same as the "constitutional will" that Hesse speaks of and that is decisive for its normative force and claim of validity.
3
Clarifying whether there is already a common conception of rights among all member States is more complex, as evidenced by the continuation of a wide and sometimes controversial national margin of appreciation. But there has undoubtedly been much progress on this long road towards a European constitutional law of rights with thanks in particular, but not only, to the work by the ECtHR.
Th ere are no fundamental rights without democratic procedures and substantially that means "election" 4 mechanisms for "choosing"
